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Tactic: “Using the World Bank Inspection Panel to pressure government to release of social program funds and strengthen human rights”
                                                   
I am going to present a case in which CELS and a group of beneficiaries of a nutritional social program—called the Garden Project—succeeded in preventing the disappearance of such program which was threatened by a profound budgetary reduction in 1999. In order to pressure the Argentine government to reinstate the needed money to ensure the survival of the program we made a presentation in the World Bank Inspection Panel requesting that the undisbursed tranches of a Structural Adjustment loan be withheld until the problem was solved. Less than a month after we made this presentation the Argentinean Government doubled the budget of the program allotting it an additional 4 million pesos.

 

In this regard our tactic was a game of political pressure. We put pressure on the Inspection Panel in order to put pressure on the Bank Management in Argentina; the Bank Management put pressure on the Minister of Economy and he released the money to the Garden Program.

 

After unsuccessful resisting campaigns, the Garden Program’s beneficiaries and staff came to CELS in search for help. In our case it was the technical staff of the Garden Program who knew that the program was somehow related to the Government’s commitments to the World Bank although they were not sure whether it was funded directly by the bank or not. With this information CELS team began its research requiring information from both the Secretariat of Social Development and the World Bank Office in Argentina. 

 

After considering different strategies -and taking into consideration the conservative position of Argentinean courts towards ESC rights-CELS’ lawyers concluded that the most effective way to guarantee the protection of the right to food of these people would be a presentation in front of the World Bank denouncing a failure by the Argentine Government to honor its commitments under the loan agreement.

 

Once we decided to present the case in the Inspection Panel instead of filing a suit in domestic courts, we had to change our approach to the issue from a pure legal argument to a more political one. Even though we are a human rights organization we did not structure our claim as a typical human rights legal action. We invoked the right to food and human rights standards but we knew that that could not be our more important argument. We had to use the Bank’s operational guidelines that the Panel is called to supervise.

 
Key aspect of the context 
 
On November 1998 Argentine government signed a Special Structural Adjustment Loan (SSAL) agreement with the World Bank for $ 2525 billion which was supposed to be disbursed in three tranches, November 1998, March 1999 and post June 1999. This loan included “Social Budget Conditions” to ensure a minimum allocation of $ 680 million to a package of ongoing social programs.

 

One of these social programs, called Program de Promocion de la Autoporduccion de Alimentos—or the Garden Program—was included in the list of programs protected. The Garden Program has been in place since 1990 and provides fresh seeds and training in gardening and agrofood production systems to families with unmet basic needs. The aim of the Program is to help poor people to have a more balanced diet and improve the household food budget. The program also promotes community participation in food production and encourages small-scale agrofood production systems. The program was launched with the expectation that its coverage would grow over time. Until the last quarter of 1998 the beneficiaries of the program had been increasing during the years as well as its budget. 

 

In 1998 it reached some 2.7 million of the poorest of the poor with an annual budget of $11.2 million. But with the approval of the budget for the 1999 fiscal year, the Secretariat of Social Development received only 4 million pesos, specifically earmarked for the Garden Program, equivalent to 32 percent of the total that was originally budgeted by the secretariat which meant the program would disappear altogether by mid 1999.

 
How the tactic worked 
 

Action taken by Garden Program participants and CELS:

        Asserted that the budget cut constituted a breach of the social conditionality clause in the loan agreement; 

        Asserted a violation of OD 4.14 on poverty alleviation was taking place; and 

        Presented a formal claim to the Inspection Panel, charging the local bank officials with failing to comply with their duties and the Bank’s policy directives 

 
In June 1999, a group of program participants, with the help of the Center for Legal and Social Studies (CELS), reported to the World Bank’s Subregional Office that the budget cut constituted a breach of the social conditionality clause in the loan agreement and that the Bank should postpone the disbursement of the third tranche until the Argentine government have earmarked sufficient funds to the Garden program to keep it in operation. 

 

Though the government had notified the Bank that the total social budget met its commitment in terms of overall spending on social programs, we alleged that the government’s contractual obligations included a commitment to provide the funds needed for the continuity of all the programs specified in the loan agreement.

 

Besides denouncing that the Argentine Government had failed to honor its commitments under the Agreement with the Bank, CELS also claimed that if the Bank were to allow the program to terminate, it would be a violation of OD 4.14 on poverty alleviation.

 

In July 1999, faced with the inaction and silence of the bank managers in Buenos Aires[1] and aware of the approaching disbursement, Garden Program participants presented a formal claim to the Inspection Panel, charging the local bank officials with failing to comply with the Bank’s policy directives[2] relating to poverty reduction, project supervision, and public access to information, and arguing that such negligence was leading to the imminent shutdown of the Garden program which would result in direct material damage to the program participants.  

 

The main argument we made in this regards was that because the budget cuts for social programs stemmed directly from the December 1998 budget law, had there been diligent supervision, the Buenos Aires office would have been able to detect the threat to the Garden Program prior to March 1999. This meant that management had failed in its duty to identify the problems that could arise during the loan’s implementation, given that one of its main objectives was precisely to protect the most vulnerable social sectors.

 

The claim also noted that the local bank office could have done more to monitor and evaluate the loan, including contacts with the program beneficiaries to closely monitor attainment of the social goals.

 

We acknowledged that the loan did not stipulate how the required social budget condition should be specifically allocated between the various social programs listed, but claimed that at a minimum, the viability of each of the social protected programs listed in the loan agreement should  be ensured before the Bank could regard that condition satisfactorily met. In this regards we considered that that condition of the Loan Agreement should be interpreted as a corollary to the Bank’s manifest intention to safeguard the sustainability of all ongoing social programs preventing their use as a budgetary adjustment variable. This as a means of mitigating the erosion of living standards of the vulnerable groups caused by the unstable economic situation and by the structural adjustment process promoted by the Bank itself. 

 

The main argument we made in this regards was that because the budget cuts for social programs stemmed directly from the December 1998 budget law, had there been diligent supervision, the Buenos Aires office would have been able to detect the threat to the Garden Program prior to March 1999. This meant that management had failed in its duty to identify the problems that could arise during the loan’s implementation, given that one of its main objectives was precisely to protect the most vulnerable social sectors.

 

The main impact of the tactic
 
In less than a month, once the Bank Office in Argentina and the Argentine government had known about this presentation, and before the Inspection Panel had initiated any investigation, the program was allotted an additional 4,5 million pesos. On August 27, 1999 the Government announced a resolution which allotted an additional 3 million to the Garden Program from funds reallocated from customs auctions. Another $ 1,5 million was added by the Secretariat for Social Development as part of a reorganization of its funds.

 

Other important outcomes
 

Apart from guaranteeing the continuity of the Garden Program, the outcomes of the tactic open the possibility of using the Inspection Panel as an international mechanism for protecting social rights or programs under certain circumstances and show how effective leveraging the power of money might be as a tactic for ensuring economic and social rights.

 

The panel expressly recognized its jurisdiction to examine a case that alleges government failure to comply with bank directives related to the supervision of social conditionality in structural adjustment loans. 

 

The panel stated in its report that the eligibility rules were met since the claimants were indeed participants of the Garden Program and “would sustain harm if the program were to be terminated and they were without any other forms of nutrition assistance.” Thus, the panel accepted the claimants’ standing in light of the fact that a serious violation of the bank’s policies and operational procedures could have a material adverse effect on them, such as being deprived of the food obtained through the program, without receiving an alternative benefit.  It is important to note that the panel also accepted the request to keep the claimants’ identities confidential.

 

The panel also concluded that the beneficiaries had standing as affected persons even though the claimants are not directly affected by a bank action or by an action of a government that was designed or sponsored by the bank. Rather, the harm derives from government actions that violated the conditions agreed upon with the bank, such that the responsibility of the bank’s Buenos Aires office is based on its failure to monitor or supervise the action of the borrower government. The bank holds indirect responsibility because while negative effects are not the result of the bank’s direct action, they are the consequence of its failure to prevent the actions of another actor (in this case the government) from causing the harm. This is analogous to when a state violates a human rights treaty by failing to take the measures needed to prevent a non–state actor from somehow impeding, limiting, or affecting the exercise of a basic human right.

 

The panel also concluded that management’s work in supervising and monitoring compliance with the loan conditionality seemed to have been limited to a review of the federal budget allocation to the totality of social programs listed in the loan agreement. In the case of the Garden Project, the panel stated, “no attempt was made to contact the executing agency or program beneficiaries to ascertain whether unfailingly the proposed budgetary allocations were sufficient to sustain the program throughout the fiscal year.” 

 
Problems with the tactic:
· Danger of legitimating the international financial institutions system 

· Contradictions—More oversight control but critical of encroachment in domestic issues 

· Requires expertise of the financial institutions 

 

By using the mechanisms the Bank is providing, there is the danger of legitimating the international financial institutions system, specially the validity of these kinds of structural adjustment loans and the logic of their conditionality. In this regard there are many human rights activists  that –with good  reasons– would prefer not to participate in, not to support, any of the initiatives that the financial institutions are taken in order to opening the dialogue with Civil Society or to become more accountable. Such activists would query about the effectiveness or real intention of the political dialogue encouraged by the World Bank or IMF, suggesting that rather than “facilitate effective participation or contestation,” those procedures would contribute to legitimize the present model. In fact, Bank mechanisms for participation and monitoring are not very effective and sometimes can contribute to legitimize the consequences of the Bank’s undertakings, rather than to challenge them.

 

In addition we might think that our strategy was a double-edged sword: we were claiming the Bank be more strict in the control of the social conditionalities while in general we are very critical about the level of encroachment of the IFI’s (international funding institutions) in the domestic issues of our Countries. 

 Another thing that is important to take into consideration when evaluating the usage of this type of mechanisms is that it is a pre condition to be well familiarized with the World Bank as an institution, with its operational guidelines and with the different mechanisms and procedures. In addition it will be very important to have good access to information about the projects financed by the bank and about the content of the loans and its conditionalities. 

Chart: Basic information about the Inspection Panel
Box 1.1 Basic Questions and Answers about the Inspection Panel
• How does the panel process work? The Inspection Panel process is designed to be simple, and can be triggered by any two or more people living in an area affected by a World Bank project who believe that they have been, or are likely to be, harmed as a result of the bank’s violation of its operational policies and procedures. Claimants must have already tried to raise their concerns with bank staff or management and not have received a satisfactory response. The executive directors, acting as a board, may also instruct the panel to conduct an investigation. To prevent retroactive claims on closed projects, a claim can only be filed up until the point when the loan has been 95 percent disbursed.

• Who is on the panel and how are they appointed? Panel members are nominated by the president of the World Bank and approved by the board. Though the nomination process has varied over the years, it has never overtly included the participation of civil society. Panel members can never work for the bank again after their service on the panel is over, and they cannot have been employed by the bank during the two years prior to their appointment. The panel also has a permanent secretariat with five staff and an annual operating budget of approximately $2 million.

• What can it do? The Inspection Panel can investigate whether the World Bank is in compliance with its policy framework. The panel does not investigate the actions or omissions of non-bank actors, such as borrowing governments, implementing agencies, or corporations, except to the extent that the bank has failed in its supervision of the borrower’s relevant obligations under the loan agreement. During an investigation, the panel has access to the project area (with the permission of the borrowing government), can hold public hearings with affected communities, interview bank officials and government staff, accept submissions from third parties, and have access to all relevant documents and files. After its investigation, the panel issues a report, which it sends to bank management and the board of executive directors.

• Then what happens? After the panel submits its report, bank management has six weeks to prepare a report for the board indicating its recommendations for how to respond to the panel’s findings. It is then up to the board to announce what remedial measures, if any, the bank will undertake.


[1] In fact the Bank’s Country Director in Argentina seemed to interpret that the government contractual obligations would be met by just allocating the total amount in the social budget condition disregarding the amount of money earmarked to each particular program. 

[2] We claimed that the failure on the part of the Buenos Aires office of the Bank to block the disbursement and to inform the beneficiaries of the measures to be taken, violated provision of the loan agreement and the following operational policies: Poverty Reduction (OD 4.15), Project Supervision (OD 13.05),
Project Monitoring and Evaluation (OP/BP 10.70), Supervision of Disbursements 

(OP/BP 13.40), and Operational Information Disclosure (OP/BP 17.50).
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