WK222 Creating community access to justice

Preeti Verma, Human Rights Law Network, India
The Indian People’s Tribunal on Environment and Human Rights

Working through People’s Tribunals to draw attention to human rights violations and issues concerning environmental justice and in the process strengthening people’s movements.
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Challenging the Present Mode of Development and Policy Making


In a country where development benefits a very small percentage of the urban elite, the IPT seeks to challenge the present context of development as well as the methods used to execute ‘development’ projects. 

Each investigation looks closely into the link between 

· control over resources and poverty, 

· decentralised democracy, 

· deprivation, and 

· the link between human rights and the environment. 

[Note]

IPT does not focus on the individual – but on the community as a whole – at the same time highlighting violations faced by particular individuals and working to ensure justice for them.

Often entire communities feel threatened by events that leave them out of decisions that will have a far-reaching impact (displacement, livelihood, pollution) on their lives. Instead of focussing on an individual, the IPT inquiries into incidents that reflect the current circumstances and problems faced by the community. ]

Large development projects are often given official sanction irrespective of their compliance with necessary legal provisions such as feasibility reports and environmental impact assessment reports. Public hearings that are required to inform communities of projects and provide a platform for affected communities to voice their grievances are not held. 

Police firings and other forms of repression are not uncommon. These may be easily ignored depending on the strength/weakness of the local people’s movement and other factors. It is important to present credible information about the ground realities to authorities and to the press.

The attempt is to bring marginalized communities to the negotiating table.
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The need was felt to create an enduring mechanism to:

1. TO HIGHLIGHT THE IMPERATIVES OF EQUITY AND HUMAN DIGNITY IN THE SEARCH FOR TRUE DEVELOPMENT AND PROVIDE AN ALTERNATIVE VISION FOR THE BENEFIT OF OUT JUDICIARY, by interpreting existing legislation and documents such as the Constitution of India in a manner that protects individual and collective environmental and social rights, particularly those of adivasis and dalits – rather than the convenience of the establishment.

2. TO HIGHLIGHT THE ENVIRONMENTAL AND HUMAN RIGHTS ABUSES being perpetrated on communities and individuals by the ruling elite in pursuance of unsustainable ‘development’ objectives.

3. TO ENCOURAGE VICTIM COMMUNITIES TO FIGHT FOR THEIR RIGHTS by empowering them with information…putting them in touch with legal counsel… and presenting them with test cases against which they can evaluate their own varied circumstances.

4. TO SENSITISE PUBLIC OPINION through the media to the fact that issues of environment and human rights are inextricably linked.

5. TO HIGHLIGHT THE CONNECTIONS BETWEEN UNSUSTAINABLE CONSUMPTION PATTERNS AND DEGRADATION; so as to awaken the public to the fact that the spirit and letter of the law are often violated by vested interests to achieve their financial and consumerist ambitions. 
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The Indian People’s Tribunal on Environment and Human Rights (IPT) was formed on June 5, 1993 to conduct fair and credible investigations focusing on issues concerning human rights and environmental justice.

Positioned as an alternative People’s Court, it gives voice to the struggles of grass-roots organizations and affected communities. 
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The problem 

- Barriers within the Bureaucracy

(Right to information, accessibility and understanding)

- The Justice System

(Left out of the justice system, cost of litigation, inadequate judicial responses)

- (In)Visibility of the communities and issues

(Remote areas, ground realities, media attention) 

[Note]

Human rights violations can be responded to in a variety of ways. The Human Rights Law Network defines HR violations as encompassing civil and political as well as socio-economic and cultural rights. The group provides free legal aid, conducts trainings and participates in campaigns. 

These methods are not always sufficient by themselves. 


The poor in India have little or no access to the courts and the costs involved are prohibitive and justice through the courts is often delayed and difficult to obtain. Groups all over the country have felt that the judiciary has been unresponsive due to biases, external pressures and often through a lack of understanding of the issues on hand. Members of the judiciary never have the opportunity to visit an affected area or speak directly with the masses.


Barriers are created within the government bureaucracy denying the right to information, e.g. important documents are either unavailable or are not available in the local language. Litigation is expensive and the judiciary is often unsympathetic to the plight of the poor. 

A strong people’s movement can best initiate sustainable change. 
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The Mandate
Building on the enormous respect judges command in India, the IPT identifies progressive judges who, after retirement, join the tribunal to: 

· Investigate and report on instances of gross human rights violations with a view to expose them and obtain relief for the victims. 

· Promote the right to information for disadvantaged communities through an increase in community activism, awareness of legal rights, and participation in the decision-making process.

· Deliver alternative judgements on crucial human rights issues that would act as models for serving judges to follow.

· Spur campaigns.
· Influence policies and legislation relating to the rights of the poor and act as a lobby within the judiciary pushing for judicial reform.
The judges are assisted by a panel of experts selected on the basis of the issue under investigation. In the past, doctors, geologists, retired bureaucrats, mental health experts, lawyers, economists, toxicologists, journalists, academicians and others have lent their expertise to various panels.
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The process

Petition

A grassroots organisation may on behalf of the affected community approach the IPT secretariat to organise a Tribunal inquiry. 

Research

National laws, case-studies, and international treaties, project reports, court petitions, police reports, feasibility studies, environmental impact assessment report… 

Tribunal Co-ordination

- Identifying appropriate persons to participate as voluntary members in the Tribunal.

- Notices to the concerned government officials and/or non-state actors involved
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The process

Inquiry

A Site Visit is organized for the Tribunal members to conduct their investigation. 

A Public Hearing is organized at the end of each site visit. 

An interim report containing the findings and recommendations of the panel is presented at the end of the public hearing. 

Report

A detailed report comprising the research and the findings and recommendations of the Tribunal is drafted. The recommendations of the Tribunal are in keeping with legal provisions currently in place as well as suggestions about specific amendments to existing laws and the need for new laws and policies.

Press / Public Meeting

This report is released at a public meeting / press conference and distributed to government authorities, the media, community-based organizations, and other stakeholders both in India and abroad. 

In some cases, public interest litigation is filed on the basis of these reports to obtain relief for the victims or Report used in a related case.
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Example 

In the name of development - An inquiry into the proposed Maroli - Umbergaon Port Project

An inquiry covering three villages was organised on the western coast of India where a port project has been proposed. The people’s movement was in a stage of infancy. The Tribunal helped further mobilise the community 

· to seek information

to assert their right to be involved in the decision making process 

[NOTE]

This is an example of an enquiry conducted at a local level.

The state of Gujarat intends to establish an industrial port along the coast in, Umargaon Taluka, Bulsar district. 

The Gujarat Maritime Board awarded the development rights of the port project to a consortium consisting of NATELCO and UNOCAL CORPORATION (a U.S. based oil and gas company).

A multi-lane highway and railway lines were to be constructed along the coast and large portions of the sea are to be reclaimed and breakwaters constructed. Three other major ports are already operating in the vicinity of the proposed port project.

Despite heavy opposition by a majority of the locals and the passing of resolutions by the local (village level) authorities opposing the port, acquisition notices were sent out. Most of the locals are fisher folk and farmers.

The panel looked at whether the locals were taken into confidence and the adverse effects of the port on the environment and people's livelihoods. UNOCAL has since then withdrawn from the project.
Following the investigation, Col. Pratap Save (retd. army Colonel), the leader of the local group, protesting the port was brutally assaulted by the police. He died due to the injuries. The police personnel responsible for torture are yet to be convicted by the courts.
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Example 

The Terror of POTA and other Security Legislation 
“Those sixteen hours I spent listening to victims of POTA are deeply etched in my mind. The deponents came from all over the country; ordinary women and men whose faces spoke volumes even before they opened their mouths. For them, probably, this Tribunal was just another Forum at which they had to repeat their story. Repeat and repeat. But the fact that they came from long distances showed that hope never dies, howsoever much we claim to have divested ourselves.

I would only like to say that this group never chose silence but we need to raise our voice. We have to uproot these draconian laws. We have to use this report and try to gather as much support as possible, make people commit, and see that we can really make it a practical reality, that it may be said in history that this Tribunal really knocked the lights out of this draconian law of POTA.”

Syeda Hameed – Panel Member at the POTA Tribunal

(Member of India’s Planning Commission)

[NOTE]

This is an example of a National level Tribunal. Organised earlier this year (2004) – this was an attempt to highlight the misuse of India’s ‘terrorist legislation’ in 10 states of the country where the law was used. 

Parents of those who have been detained spoke out, stories of torture in custody and harassment by the police were also highlighted.

While human rights groups have protested the law and its misuse, and the media has reported some cases – a national overview of the application of the law was missing. The Tribunal helped focus media attention as well as that of the newly elected government. It helped maintain pressure for the repeal and the Ordinance to repeal the law is now awaiting approval.
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Issues covered

Over the past 11 years, the IPT has responded to about 27 requests for intervention. 

( Corporate Crime



( Dalits (untouchability)

( Displacement



( Environment

Slum and Pavement Dwellers


Industrial Pollution

Natural Disasters



Mega projects

Mega-Projects




Toxics

( Indigenous Communities


( Labour

( Religious Minorities


( State Repression

( Women

[NOTE]

The following gives an example of the varying circumstances in which the IPT has been a useful tactic to mobilize communities and access the justice system.

· Caste based atrocities. 

· An enquiry into large-scale slum evictions, demolitions of pavement, slum settlements.

· Accountability- Relief and rehabilitation process following an earthquake.

· Land rights - Land acquisition and state repression in Nagarnar, Bastar, Chhattisgarh

· Status of rehabilitation of the Project Affected Families  - Narmada Dam
· Environment – human rights violations, industrial pollution, environmental impact and related health issues – proposed and existing projects

· Rights of forest dwellers and indigenous people.

· An enquiry into starvation related deaths of the tea garden workers.

· Police firings 

· An enquiry into army atrocities on women and children in Kashmir by a women’s panel 
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Why it works?

In many cases, from the dialogue between the petitioners and respondents a non-confrontational method of resolving the issue has emerged. 

The most important aspect is the judgment delivered by the panel headed by a progressive retired judge. Though not legally binding the judgment and recommendations guide further action and highlight equitable and viable alternatives.

Monitoring state and non-state actors - The published report has served as an important check on the attitudes and policies adopted by various state agencies such as the police departments and the pollution control boards. It has also been effective in monitoring the activities of non-state actors. 

[NOTE]
Examples

Maharashtra earthquake – siphoning away

One of its major successes has been a public interest litigation filed on the basis of the report of the Latur earthquake in Maharashtra. The case resulted in a court order stating that the government must provide housing for the affected community.

Another success has been the adoption of the findings and recommendations of the IPT panel on toxic pollution in the state of Gujarat, by the High Power Committee on Toxic Pollution appointed by the Supreme Court of India.
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Most visible outcomes 

The IPT secretariats are critically placed to:

Initiate dialogue with all the stakeholders (importantly the authorities) thus helping alternative viewpoints find a space.

Immediate relief - release on bail or discharge of innocent people and grass-root workers falsely arrested, litigation initiated by victims.

Reach out to the national and international media.

Build and keep up the pressure!

Campaigns - strengthened and sustained. 
[NOTE]

(Also our basis for evaluation & follow up activities.)

Each investigation is evaluated on the basis of the particulars surrounding each case.

For instance:

Revaluation of certain projects and their feasibility criteria

Initiation of a productive dialogue between state parties and affected people

Media attention highlighting a previously ignored issue
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Using this Tactic

Local participation – readiness of the people to come out and speak

Stage in the life of the people’s movement – building, energising, participating

The IPT when it was set up, was established as a forum which would be headed by a panel of retired judges accompanied by experts on the issue.

Not the same as a fact finding by concerned activists and organisations.

Invitation to all stakeholders to participate in the process. The report is not meant to be one sided.

[NOTE]

The IPT does not conduct an inquiry unless a local organization asks the IPT to do so.  This is done to ensure that the inquiry is participatory and there is a local group to mobilize the people and follow up on the report. Hence the local group inviting the IPT to the area must undertake to bear some responsibility towards the visit.

The high ranking panel provides the report credibility and legitimacy. In that sens the IPT is a medium. The process is meant to create an atmosphere where eventually the voices of marginalized communities will share space with others. 
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Look out for

· Danger of the local community facing further intimidation 

(Police scrutiny, Video recording, arresting, calling for questioning)

· Expertise in research when dealing with scientific, environmental issues.
· The Report must not invite allegations of defamation, one-sided reporting, knowledge of only some factors and ignorance of others.

· Ensure that people understand that the process and the report do not necessarily result in all the demands being met.

· Authorities continue to question the Tribunal as it is not a statutory body
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