WK 224—Forensics:A powerful tool for human rights
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Forensic evidence (autopsy), lays fundamental and undisputed evidence in determining the exact cause of death in torture cases. 

Autopsy is carried out on victims of torture who die in police custody, prisons or in the hands of law enforcement agencies. It is through independent autopsy investigations spearheaded by our panel of  expert pathologists   that has led to astonishing revelations of deaths caused by torture perpetrated by state agents. It has been through such professional fact-finding that we have been able to sue the state and individual perpetrators of torture and hence advocated against torture and its impunity. 

Presentation: Moses Chege , Independent Medico Legal Unit, Kenya. 

The Independent Medico Legal Unit was formed in 1995 at a time when state sanctioned torture was prevalent in Kenya, it was at the climax of the then infamous ethnic clashes and the government arrested many of the displaced individuals and custody related deaths were very 

common. Our interpretation of custody related deaths is deaths of persons occurring while in custody of the security or prison authorities or within 24 hours of being released .Death while a person is in police custody or inmate in a prison raises public interest and emotion that require careful handling and investigation.
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The case: Using autopsies to establish evidence of torture within police and prison custody,and use the information for advocacy and to sue perpetrators.
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The problem: The Kenyan government perfected the art of maiming and torturing their opponents as a way of dealing with their perceived enemies but within the “legal context” they would arrest individuals on illegal  charges who would confess to non existent crimes or die in custody . Complaint and allegations by the relatives and media of ill treatment of deceased inmates led IMLU to form a network of doctors to conduct autopsies and to build capacity of medical officers in the rural areas on how to conduct postmortems.
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Human rights connotations: The right to be free from torture is an absolute right. It is wrong for the government which is meant to protect life and property to be the lead violator a society where the rule of law is not upheld and injustice is prevalent will certainly provokes individuals to take the law into their own hands and have an unruly society. It also has a big effect on economic rights as no meaningful development can take place in a society permeated by fear and insecurity of personal life.
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· Redress options: without independent investigations difficult to sue the government-time lapse. 

· Judicial action: corrupt and slow judiciary currently reforms are taking place still slow.
· Media: torture does not sell. It is too common.  Have to rely on personal contacts to have our stories featured in the media.
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How we get to the doctors: Initially very few doctors were willing to get involved in what they termed controversial work ,hence we presented torture as an ethical issue and slowly we gained support among the professionals as an independent and focused group they would like to be associated with.
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Our strategy: We thought that by revealing cases of torture in custody we are letting the truth be known, holding the government accountable and allowing free expression, creating a society where people can express their opinions without fear.
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Our argument: A government that does not respect the right to alternative views and opinions is a dictatorial one and torture is a tool by governments to shape opinions and influence the citizenry thinking, in the fight against crime torture has been ineffective in bringing the crime rates down. Torture targets the poor, down trodden and marginalized hence the greater need for intervention.
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Where we went first: In 1995 when we started it was difficult to get the family members to accept autopsies to be done on the bodies of their relatives as it is against the African culture to interfere with the dead. We used the church networks to convince family members and the professional networks to have the doctors legitimize our work. Most of the deceased happened to have been displaced persons who mainly sough accommodation at the catholic churches within the areas where there was ethnic tension, hence by liaising with the Catholic Justice and Peace we were able to have the catechists and priests explain the essence of this we also identified persons who strongly identified in our cause and one of them became one of the trustees of IMLU.

How do we follow-up on allegations of death in custody? 

Through chaplain’s relatives, community based organizations, Supreme council of Muslims, media and IMLU staff 

Who approaches the families?

IMLU does approach the family or one of our networks professional’s e.g. doctors and counselors  

How do we tap into your network to perform the postmortem? 

According to the complexity of the case and geographically our aim is to cover the whole country

How our results are used?  

Legal redress, advocacy
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Culture: The Independent Medico Legal Unit has been able to change the culture of Kenyans to have postmortems done on the bodies of their relatives even in non torture cases,  we have family members approaching us for exhumations, the professional associations have changed their stand from hands off  to supporting anti torture work. The general public is now putting more pressure on reforms within police and prison. The government has acknowledged that torture does exist and needs to be eliminated.
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Our challenge: The increasing crime rates and the war against terrorism have seen some members of the public start advocating that torture is necessary as a way of teaching a lesson, this is eroding our hard earned gains on changing public perceptions over the years.
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1) Changing our approach from a purely ethical and scientific issue legal argument to a more human rights issue

a. Using the autopsy reports to sue the government, sue individual perpetrators and for advocacy.

b. Convincing the doctors and other professional s that they have a great role to play in the promotion and protection of human rights 

c. Changing perceptions among Kenyans that torture is an unnecessary evil which needs to be eliminated out of our society.

Slide 12

Our Demand: That every case of death in custody should be fully investigated-inquest, the relatives of those who die under torture should be compensated, the individual perpetrators should be tried, professionals who condone torture should be prosecuted and have their licenses withdrawn.
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Results:

· Official government acknowledgment that torture does exist in places of confinement and needs to be dealt with

· Over 250 cases of death in custody documented and presented to family members for legal redress

· Over 30 inquests of ongoing  cases documented by IMLU

· Amendment of the evidence Act in the Kenyan constitution that confession is only admissible before a magistrate
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· Other significant outcomes from the Independent Medico Legal Unit

· Prison and police reform in Kenya

· Awareness on torture by professionals

· Improved medico legal standards in the region

· First Handbook on Forensic Medicine and Medical Law within the region

· Network of over 150 medical professionals and over 100 legal professionals all over the country
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Factors that contributed to the success: The overwhelming desire for change in Kenya and the excess of a brutal regime meant that we had a lot of public and international support for our work. 
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Problems with the tactic:
· Deals with after effects rather than cause of torture hence needs to be supplemented with other strategies

· Requires high degree of expertise which is not always available. 
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