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USING CIVIL LAWSUITS TO OBTAIN REPARATION

FOR SURVIVORS OF HUMAN RIGHTS ABUSES

AND CHALLENGE THE IMPUNITY OF HUMAN RIGHTS ABUSERS

CJA brings civil law suits against human rights abusers who emigrate to, or visit, the United States; seeks to collect their assets for survivors of their crimes; and works with U.S. government agencies to get these persons arrested and prosecuted, if possible.

Two Laws form the Basis of CJA’s lawsuits:

· The Alien Tort Claims Act (ATCA), passed in 1789, grants jurisdiction to US federal courts to hear complaints on behalf of aliens for “torts in violation of the law of nations or treaties of the United States.” Beginning in 1980, US courts have recognized that egregious human rights abuses such as torture violate the “law of nations” and that claims for such abuses therefore could be brought under this statute. 

· The Torture Victim Protection Act of 1991 (TVPA) approved of these court decisions and extended rights to US citizens, as well as non-citizens, to bring claims against individuals acting under “actual or apparent authority, or color of law, of any foreign nation,” for torture and extrajudicial killing. 

Two examples

Abuser who Lives in the U.S.

In 2002, CJA won a $54.6 million judgment against two Salvadoran generals, both former Ministers of Defense, who had retired to Florida in 1989.  A Florida jury determined that they bore command responsibility for the torture of our clients – three Salvadoran refugees who now live in the United States. 

· We were able to seize $270,000 of the assets of one of the generals

· The U.S. immigration service is actively investigating grounds for deporting them. 

· In El Salvador, the verdict reinvigorated discussions about limiting the Amnesty law, which grants complete immunity to the generals and others for human rights atrocities committed from 1979-92. 

· The case received extensive publicity in the U.S. and elsewhere. Our clients have been invited to speak at events around the country. 

· The case established important legal precedents regarding the doctrine of command responsibility in U.S. civil law. This doctrine provides that commanders may be held liable if (1) the abuses were committed by their subordinates, (2) they had effective control over their subordinates, (3) they knew or reasonably should have know that abuses were being, or were about to be, committed, and (4) they failed to take available and adequate steps to prevent the abuses or punish the perpetrators. 

Abuser who Visited the United States

In 1991, a lawsuit was filed against Hector Gramajo, a Guatemalan retired general and former Minister of Defense. 

· He had come to the U.S. to obtain a degree from the Kennedy School at Harvard. 

· On his graduation day, he was served with the lawsuit. 

· His political party decided not to choose him as their candidate for president because of his inability to travel in the United States without embarrassment was a liability. 

Strategic Context of the Tactic

· Amnesty International and other reputable sources estimate that at least 1,000 human rights abusers now live in the United States. Dozens more visit each year. They come from more than 70 countries. 

· Only a few dozen of them have been deported, in addition to the 48 who were deported or extradited for Nazi-era crimes. 

· Most of the non-Nazis were deported since 2000, most of them are low level abusers, and nearly half are Haitian. 

· Most are identified in the asylum process when they declare that their fear of persecution is based on the fact that they were part of a unit that participated in human rights atrocities. 

· No human rights abuser has been criminally prosecuted for torture in the U.S., despite the fact that Congress adopted a law in 1994 that gives U.S. courts jurisdiction to prosecute such crimes. 

· Survivors of atrocities often live in the same communities where the perpetrators live. CJA’s founder, who worked with torture survivors, found that anxiety concerning the presence of perpetrators in the U.S. and the need for justice consistently emerged as integral components of the healing process for many survivors. 
What these Lawsuits can Accomplish

1. Help to ensure that the U.S. does not remain a safe have for such abusers, thereby reducing the anxiety that many torture survivors in the U.S. have.
2. Punish the human rights abusers, by exposing the crimes they committed, disrupting their lives, and getting any assets that they may have.
3. Establish a record of truth about what happened, provide the victims with some sense of official acknowledgement. 
4. Gain monetary reparations for the victims.
5. Contribute to the development of international human rights law, which can help to bring to justice other abusers, including corporations.
6. Help create a climate of deterrence, together with other anti-impunity efforts worldwide. 
7. Jump-start efforts in the countries from which the abusers came to prosecute their own human rights abusers. 
 

Description of the Tactic

1. Track Down Perpetrators in the U.S.

· Sources of information: refugee community leaders, human rights activists, activists in the home country from where the abuser comes 

2. Find appropriate plaintiffs 

· To file a civil lawsuit, CJA needs to find plaintiffs who were victims of the perpetrator. 

· Sources of information: same as above, and also asylum lawyers 

3. Bring a Civil Law Suit

· CJA finds law firms to work on the cases pro bono. 

· Pre-trial: draft and file a complaint, respond to motions to dismiss, pursue civil discovery – find witnesses and evidence and question the defendant’s witnesses

· Trial: If the defendant hires a lawyer, usually takes 2-3 years from the date complaint is filed to trial. If the defendant does not defend himself at all, may take 1-2 years.

4. Seek to Collect Assets

5. Seek to Get the Perpetrator Arrested and Prosecuted 

· Work with immigration authorities. 

· Criminal laws in the U.S. are inadequate. 

· 1994 law makes torture committed outside the U.S. after 1994 a crime that can be prosecuted in the U.S. 

· Immigration authorities can arrest a non-citizen for a material misrepresentation on his/her immigration forms. 

Collaboration with Others 

1. Publicity is key if a lawsuit is to have impact. 

2. Work with survivor and other community groups 

Challenges in Bringing these Lawsuits

1. Difficult to track down the human rights abusers. 

2. Difficult to find people who are willing to serve as plaintiffs or witnesses. Security is often a very genuine concern.

3. Plaintiffs and witnesses are likely to be retraumatized by the process of telling their stories, and also by the experience of being in the presence of their persecutor. 

4. Difficult to find the necessary evidence. However, expert testimony – including testimony of human rights reporters - is admissible to establish pattern of abuses.

5. Difficult to find and collect the assets of the perpetrator. 

6. Difficult to work with the immigration service.

7. U.S. prosecutors are not motivated to investigate and prosecute these cases. 
Conditions that make the Lawsuits Successful in the U.S.

1. A lot of perpetrators settle in or visit the U.S. 

2. Two U.S. laws provide clear authority for bringing the civil suits.

Actual Outcomes

1. Lawsuits have been brought successfully against 18 perpetrators since 1980, including 6 by CJA. 

· Two of those successfully sued were current high-ranking government officials: the Bosnian Serb leader Radovan Karadzic and Indonesian General Johny Lumintang, who had ordered atrocities in East Timor. 

· Nine were former high-ranking officials.

· One of these, a Guatemalan general who hoped to become President, had his career stopped by the lawsuit.

2. Of the 18, one was deported, one was extradited, one died, and 10 left the country never to return. 

· Only 5 of the 18 remain in the U.S., and of those, all are subject to deportation investigations based in large part on evidence uncovered during the course of the ATCA cases.

3. These 18 cases have deterred numerous abusers from coming to the U.S. 

4. $1 million was collected from former Philippine dictator Ferdinand Marcos. $270,000 was collected from Salvadoran General Vides Casanova. We expect to collect $1 million from a Haitian member of the High Command, Carl Dorelien, who ousted Aristide and was responsible for a massacre. 

5. Important legal precedents have been established that make it possible to bring lawsuits against multinational corporations and U.S. contractors (though not U.S. officials or agencies). 

6. Cases against 3 Salvadorans, including a key organizer of the assassination of Archbishop Romero, have strengthened support in El Salvador for lifting the amnesty law, that would enable prosecutions to go forward. The Catholic Church and others have called on the government to reopen the investigation into Romero’s murder.

7. A Honduran prosecutor is taking steps to prosecute criminally a death squad leader, Juan Lopez Grijalba, who was sued by CJA and arrested for deportation by the U.S. authorities. A verdict of liability in the U.S. court will help convict Grijalba.

Lessons Learned 

1. For the survivors, the process—of being involved in the lawsuit, testifying, and confronting their former persecutors—is at least as important as winning. 

2. It is crucial that the survivors have realistic expectations about what can and cannot be accomplished. 

Transplanting the Tactic

Two ways for persons outside the U.S. to use the tactic:

1. Track down abusers in the U.S. or who plan to visit the U.S. Work with CJA or other NGOs to sue them and try to get them arrested.

2. Explore possibilities in your own country for tracking down human rights abusers.

Best prospects for success where your country 

(a) is host to high-ranking foreign-born human rights abusers, 

(b) has civil or criminal laws that could be used to bring cases against them.

· Civil suits against human rights abusers for atrocities committed abroad have been filed in the U.K. The basis for exercise of civil jurisdiction is English tort law. However, none of the cases have yet been successful. They have been dismissed on grounds of immunity, insufficient nexus with the U.K. (a forum non conveniens test), failure to come within the limitation period, and inability to serve the defendant.  See Al-Adsani v. UK, ECHR 35763/97 (Eur.Ct.Hum.Rts. 2001)(affirming dismissal of case on immunity grounds)
· In France and Belgium, a number of criminal complaints led to civil reparation proceedings through adhesion processes. 
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